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ORI)ER GRANTING i\JOTION TO Ai\JEND ANSWER

On August 1-1,2009. while this action was pending in this Tribunal's Altcrativc Disputc
Rcsolution (ADR) process, thc Respondclll submittcd a Motion to Amcnd Answcr and
Unopposcd Amcnded Answcr and Rcqucst for Ilearing, both supported by thc Affidavit of Kyle
G. Pcndcr, Respondent's counscl. Duc to the fact that thc casc was thcn pcnding in ADR. no
ruling on thc Amcndcd Answcr was issucd.

Thc Affidavit indieatcs that thc amcndmcnt is ncccssitatcd by thc prcvious filing of an
Answer failing to mcct the rcquircmcnts of Rulc 22.15(b) (40 C.F.R. § 22.15(b» which providcs
that an Answcr must "c1carly and dircctly admit, dcny or explain each o{the/actllal al/ega/iolls
cOllfailled in the complaint . ... [t]he circumstanccs or argumcnts which arc allcgcd to constitutc
thc grounds for any dcfcnse; thc facts which rcspondclll disputcs; the basis for opposing any
proposcd rclicfand whcthcr a hearing is requcstcd." Thc Affidavit furthcr indicates that the
Amcndment is unopposed.

Section n.15(c) ofthc Rulcs of Practicc (40 C.F.R. § 22.15(e)) provides that a
Rcspondcntmay amcndthe Answcr only upon motion grantcd by thc Prcsiding Officcr.
Howcvcr. thc Rulcs of Practicc providc no standard for dctermining whcn Icavc to amcnd should
bc grantcd. Rule 15(a) of the Fcdcra! Rules ofCivi! Proccdure conccrning amcnded plcadings

I The caption has bccn changcdto rencct the withdrawal of a previously named
Respondent.



provides that "leave [to amend] shall be fi'eely given when justice so requires."~ The Cnited
States Supreme Court has interpreted this Rule to mean that there should be a "strong
liberality... in allowing amendments" to pleadings. Forman 1'. Dm'is, 371 U.S. 178 (1962). Leave
to amend pleadings under Rule 15(a) should bc given rreely in the absence orany apparent or
declared reason, such as undue delay, bad faith, or dilatory motive on the movant's part. repeated
railure to cure deficiencies by previous amendment, undue prejudicc, or rutility oramcndmenl.
Id.

Thercl'ore, Respondent's Motion to Amend Answer is hereby GRANTED and the
Amended Answer submitted with such Motion is deemed filed as or this date.

,r
',istrati\'e Law Judge

Date: November 5, 2009
Washington, D.C.

~ The Federal Rules orCivil Procedure arc not binding on administrative agencies but
many times these rules provide useful and instructive guidance in applying the Consolidated
Rules or Practice. See, Oak Tree Farm DailY, Illc. I'. Block, 5-14 F. Supp. 1351, 1356 n. 3
(E.D.N.Y. 1982); In re /Vega Chemical & Mineral Corporation. 4 E.A.D. 513, 524 n.IO (L\8
1993).
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CERTIFICATE OF SERVICE

I ccrtifY thalthe forcgoing Ordcr Granting Motion To Amcnd Answcr, datcd
Novcmbcr 5. 2009. was sent this day in the following man ncr to thc addressccs listed
bclow:

'1IA~~t-tt..:..1- -/J« R.' ./
~ Maria Whiltllg-Bcalc

Staff Assistant

Dated: Novcmber 5. 2009

Original And Onc Copy By Pouch i\lail To:

Tina Artcmis
Rcgional Ilearing Clerk
U.S. EPA
1595 Wynkoop
Dcnver. CO 80202-1 129

Copy By Pouch Mail To:

Margarct "Pcggy" Livingston, Esquire
I~nforccmcnt Counscl (8ENF-L)
U.S. EPA
1595 Wynkoop Strcet
DCIl\·cr. CO 80202-1 129

Copy By Rcgular Mail To:

.Jamcs R. Bullis. Esquire
Kyle G. Pcnder. Esquire
i\lontgomcry Goff & Bullis. PC
-1650 38'h Avenuc S. Suite I 10
P.O. Box 9199
Fargo, :'-1D 58106-9199


